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About A Better Balance

the work and family legal center

_ National legal advocacy organization with offices in New York

City, Nashville, Washington D.C., and Denver

MISSIONY Leverage the power of the law to ensure workers can care for

themselves and their loved ones, without risking their economic security. When
women, caregivers, and families have a fair shot in the workplace, our families,
our communities, and our nation are healthier and stronger. Key ABB priorities:

>
>
>
>

Pregnancy discrimination & accommodations
Lactation discrimination & accommodations
Caregiver discrimination

Defending local democracy

YVVY

Paid family and medical leave

Paid sick time

LGBTQ Rights & Family Recognition
Predictable & flexible scheduling
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Pregnancy + COVID 19: The Healthcare

Landscape the worlk and fam/iLy legal center
CDCGUIdaREEfORPFEGRAREIPEORIE v/ do not currently know if pregnant people

have a greater chance of getting sick from COVID-19 than the general public nor whether
they are more likely to have serious illness as a result. Based on available information,
pregnant people seem to have the same risk as adults who are not pregnant.”

American Collegeof Obstetricians &IGYRECOIOGISI(ACOB)! regnant women

are known to be at greater risk of severe morbidity and mortality from other respiratory
infections such as influenza and SARS-CoV. As such, pregnant women should be considered
an at-risk population for COVID-19."

Medical research and guidance is constantly changing and more medical research on the effects of

COVID-19 on maternal and infant health is needed. DOGtors & healthcare providers may also'have

CDC: https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/pregnancy-breastfeeding.html (last updated April 15, 2020)

ACOG: https://www.acog.org/clinical/clinical-guidance/practice-advisory/articles/2020/03/novel-coronavirus-2019 (last updated April 21, 2020)
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Pregnancy + COVID 19: The Healthcare

Landscape

According to the Center for Economic and Policy Research, nearly %: of frontline workers are
women, and people of color are overrepresented in these industries. A shapshot:

SOURCE:
https://cepr.net/a-basic-d

the work and family legal center

Industry Female (%) People of Color (%)
Building cleaning: housekeeping 90.7 69.8
Childcare workers 95.0 44.8
Home health care services 87.5 53.0
Nursing care facilities 84.2 44.6
Cashiers VAR: 44.6

emographic-profile-of-wor
kers-in-frontline-industries

A
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Pregnancy + COVID 19: The Healthcare——
Landscape

With this backdrop in mind, the purpose of today’s webinar is

to highlight the workplace laws that do exist that can help
PregRaRtWOrKerS aSSERhSIRFGRtSiamidst this crisis and

beyond.
Knowledge is power.



What We'll Cover Today
YOUR RIGHTS IF:

< You need Workplacelaceommeodations related to your pregnancy & COVID-19.

< You're experiencing prégnancy discrimination:

< Youneed paidiorunpaidtimeoftlif you're unable to work due to your pregnancy
and COVID-19 related issues but want to return to your position.

< You need |actation'accommodations|if you are working and breastfeeding.

< You need linemployment assistancelif you are no longer working due to

COVID-19.

*This webinar is for informational use only. Nothing herein constitutes legal advice.
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Key Laws We'll Discuss

Pregnancy Discrimination Act (federal)
Americans with Disabilities Act (federal)
Family and Medical Leave Act (federal)
Occupational Safety and Health Act (federal)

State Temporary Disability Insurance Laws & Paid
Medical Leave Laws

State/Local Pregnant Workers Fairness Act Laws

State/Local Paid Sick Time Laws

the work and family legal center

Families First Coronavirus Response Act (federal)

CARES Act (federal)

State/local emergency paid sick leave laws
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Workplace Accommodations

Are there any changes she and | can ask for in the workplace to ensure
we stay safe and healthy while working?



Workplace Accommodations

If you work for an employer with 15 or more employees and have a “pregnancy-related
impairment” that limits a “major life activity” (including major bodily functions) you may have
the right to receive reasonable accommodations so long as the accommodation does not
impose an “undue hardship,” i.e. is not very difficult or very expensive for the employer to

provide. Many states also have similar laws that may have lower thresholds, providing
coverage to more workers.

What is a pfégnancy-relatedimpairment? Examples can include, but aren’t

limited to, gestational diabetes, preeclampsia, abnormal heart rhythms that may
require treatment. Note: Pregnancy itself is not a disability.
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Workplace Accommodations

Making changes to your workplace to reduce contact with others
Temporarily changing some of your job duties

Modifying your work schedule (e.g. staggering commuting times)
Temporarily transferring positions

Requesting to telework

These are all examples of accommodations cited in the EEOC'’s pandemic-specific
guidance and FAQs for workers with disabilities.

©2020 A BETTER BALANCE. ALL RIGHTS RESERVED. NOT FOR DISTRIBUTION.

Source: https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm


https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm

Workplace Accommodations

The Equal Employment Opportunity Commission, the agency that
enforces the ADA, recently said that so long as it does not impose an
undue hardship on an employer, if an employee has an underlying
disability that puts them at higher risk of severe illness if they contract
COVID-19, there are reasonable workplace accommodations that can
be provided to prevent exposure.

Source (updated 4/9/20): https



https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_coronavirus.cfm

Workplace Accommodations

How do you ask for an accommodation?

The first step in the filteractive process” is to let your employer that you have a need for
an accommodation. You must inform your employer that you're requesting an

adjustment or change at work for a reason related to a medical condition.

You don't need to use the exact phrase “reasonable accommodation” or “ADA” — you can
use plain English.

Source: https://www.eeoc.qgov/policy/docs/accommodation.html ©2020 A BETTER BALANCE. ALL RIGHTS RESERVED. NOT FOR DISTRIBUTION.
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Workplace Accommodations
Americans with Disabilities Act

After you've asked for the accommodation, your employer can ask you to provide a note
from a health care provider to confirm you have a disability. If your boss does request a
note, make sure it is as specific as possible and outlines exactly what you can and
cannot do at work.

Make sure your health care provider avoids using vague terms about your condition or
vague language about the type of accommodation you need. Your employer need not
provide the exact accommodation you ask for and may not have to provide
accommodation at all if it imposes an “undue hardship.”

For more guidance visit babygate.abetterbalance.org.
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Workplace Accommodations

What rights might | have to accommodations?



Workplace Accommodations

If you work for an employer with 15 or more employees, you may have the right to
a reasonable accommodation under the Pregnancy Discrimination Act even if

you don't have a disability associated with your pregnancy.

Under this law, if your employer is providing accommodations to other employees
similar to you but refusing to provide you with an accommodation, that could be a
violation of the law and they would need to provide you with the accommodation.
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Workplace Accommodations

29 states & 5 cities have adopted pregnant workers fairness laws.

Generally, these laws require employers to provide reasonable
accommodations for limitations related to pregnancy, childbirth, or
related medical conditions unless it would cause an undue hardship
on the employer.

This means that unlike federal law, you do not need to have a disability OR compare
yourself to someone else to receive an accommodation.
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Workplace Accommodations

Alaska Louisiana New York Vermont
California Maine North Carolina Virginia*
Colorado  Maryland North Dakota Washington
Connecticut Massachusetts Oregon Washington, D.C.
Delaware  Minnesota Rhode Island  West Virginia
Hawaii Nebraska South Carolina
lllinois New Jersey Texas

" Smaa Kentucky  New Mexico*  Utah

@ Lol R | * Law not yet in effect.

These laws help workers get the accommodations they need, quickly, and without conflict. We
have seen this firsthand through the many workers we've assisted through our legal helpline.

©2020 A BETTER BALANCE. ALL RIGHTS RESERVED. NOT FOR DISTRIBUT!
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Workplace Accommodations
STATE PREGNANT WORKERS FAIRNESS LAWS

The process for getting an accommodation under this type of law usually consists of:

AsKingyouremployerforaniaccommodation based on a limitation, medical need, or

condition you have related to your pregnancy (doesn’t need to be a disability).

e Typical accommodations can include light duty, bathroom breaks, temporary transfer, the
ability to carry a water bottle on the job.

e COVID-related accommodations may include those outlined in the ADA context - e.g social
distancing, modified work schedule, teleworking, and personal protective equipment.

VolrEmployerworks With youloRanindividualibasis to come up with an accommodation

unless it cause an “undue hardship,” i.e. it is very difficult or expensive for them to provide.
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Workplace Accommodations

Under the federal Occupational Safety and Health Act your employer is required to provide
employees with a workplace that is “free from recognized hazards likely to cause death or
serious physical harm.”

The Occupational Safety and Health Administration (OSHA) has released guidance that
provides recommendations on how workplaces can best prepare and protect their workers
from COVID-19. Unfortunately, this guidance is not law and does not create any new
obligations or requirements for employers and current enforcement of OSHA, generally, is

limited.
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Pregnancy Discrimination

Is this illegal?



Pregnancy Discrimination

This is likely illegal pregnancy discrimination under the federaliPregnancy
Discrimination Act and/or state civil rights laws.

Under these laws, your employer cannot treat you differently from other employees based on your
pregnancy so if they are taking action against you but not others because you're pregnant (i.e. firing
you, cutting your hours, or forcing you out), that could be pregnancy discrimination.

If you work for an employer with 15 or more employees, you're covered. State laws may have even
lower thresholds, providing coverage if you work for a smaller employer.
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Pregnancy/Race Discrimination

If you are a woman of color, and JGUHINKYOURBOSSISIAISEFeatingyou
€0I6H, e.g. he is providing accommodations to white employees who are

pregnant but not Black employees who are pregnant, this could be evidence of
race discrimination.

The same federal law that protects you from pregnancy discrimination also
protects you from discrimination based on race.

©2020 A BETTER BALANCE. ALL RIGHTS RESERVED. NOT FOR DISTRIBUTION.



Unpaid/Paid Time Off
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Pald Tlme Off the work and family legal center

First time in history the U.S. has passed any sort of national paid
leave and paid sick time law.

Only applies to COVID-19 related needs
. Sunsets on December 31, 2020



Paid Time Off the work and farr’wity/legAat cenrter

Who does the law cover?

You can probably take paid leave if:

e You work as an employee in any public agency regardless of size (with some limits for
federal employes)

e You work as an employee for a private entity with fewer than 500 employees total

Other coverage exclusions:
e You are a health care provider or emergency responder
e You may be excluded if you work for a business with fewer than 50 employees
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Paid Time Off the work and farr’wity/legAat cenrter

If covered, you can take up to 80 hours of emergency paid sick leave if you:

1.
2.

Have been advised by a health care provider to self-quarantine due to COVID-19 related concerns
Have COVID-19 symptoms and are seeking a medical diagnosis

Are subject to a quarantine or isolation order.

a. This includes if you are subject to a stay-at-home or shelter-in-place order

Need to care for someone who is subject to a quarantine or isolation order or who has been advised to
self-quarantine due to COVID-19

Child’s school or daycare is closed due to COVID-19
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Paid Time Off the work and famyit\//leg;at cenrter

If you are taking emergency sick leave for your own health needs, you must be paid 100% of
your pay.

However, your employer is not required to pay you more than $511 per day for personal

care, meaning caring for yourself not others, under emergency sick leave or more than
$5,110 total.
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Paid Time Off the work and fafr’w;}ty/teg;\ center

Laws in your state, county, or city may also help. Twelve states, Washington D.C., and dozens
of localities guarantee workers a permanent right to paid sick time.

Some laws have specific “closure provisions” that may also enable you to stay home to
protect your health during times of public health emergencies. These laws can also be used if
you need to attend prenatal appointments or have other pregnancy-related medical needs.

If you qualify for emergency paid sick leave under the federal Families First Coronavirus
Response Act, you may still, in addition, take paid sick leave to which you are entitled.
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If your state or locality has a short-term disability law (NY, NJ, RI, HI, or CA) or paid
medical leave law (WA), you may be entitled to partial wage replacement if you are

unable to work due to a serious health need, which could include COVID-19 or
symptoms of COVID-19.

©2020 A BETTER BALANCE. ALL RIGHTS RESERVED. NOT FOR DISTRIBUTION.



Unpaid Time Off
Family and Medical Leave Act

If you need time to attend prenatal appointments or have an incapacity related
to pregnancy, then you may be able to take up to 12 weeks of job-protected
unpaid time off, either all at once or on an intermittent basis. Note: if you're
taking paid leave under Families First for school closure, that time will count
against your 12 weeks, though your employer can always be more generous.

- Worked 1,250 hours in the year prior to needing leave
- Worked at the employer at least a year
- Work for an employer with 50+ employees within a 75-mile radius

©2020 A BETTER BALANCE. ALL RIGHTS RESERVED. NOT FOR DISTRIBUTION.
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Unpaid Paid Time Off
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Unpaid Time Off theworkandfarr;:tyolkegalcenter

If you do not yet have COVID-19, but are worried about contracting the virus, you
may be able to ask for leave as a reasonable accommodation under the

Americans with Disabilities Act, Pregnancy Discrimination Act, or a state pregnant

Leave as accommodation does not necessarily have to be paid but does mean
your job will be protected.

©2020 A BETTER BALANCE. ALL RIGHTS RESERVED. NOT FOR DISTRIBUTION.
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If your state or locality has a short-term disability law (NY, NJ, RI, HI, or CA) or paid
medical leave law (WA), depending on your state’s law, if you have been advised to

reduce exposure to COVID-19, you may be eligible for disability benefits, but it may vary
by state.

In New York, for example, you would likely be eligible for disability benefits in these
scenarios.
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Unpaid/Paid Time Off
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Unpaid/Paid Time Off
If you are eligible for the federal FamilyandMedical Leave’Act (FMEA) but you

use up your full 12 weeks before you give birth, you may not have the right to
take take off as much time as you'd originally anticipated once you give birth.
However, if you have not used the full 12 weeks, you may still have time
available.

- Worked 1,250 hours in the year prior to needing leave
- Worked at the employer at least a year
- Work for an employer with 50+ employees within a 75-mile radius
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Unpaid/Paid Time Off

If you live in a state with a paid family and medical leave law that is
already in effect and are eligible to receive benefits, you may still have time
available to take maternity leave to bond with your new child under the
state law even if you took FMLA leave to care for yourself, a loved one, or
for school closure-related reasons.
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[L.actation Accommodations
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Lactation Accommodations

the work and family legal center

WHAT: The Affordable Care Act requires employers to provide “reasonable break time for an employee to
express breast milk for her nursing child for 1 year after the child’s birth each time such employee has need to
express the milk.”

: The law applies to employers and employees covered under the Fair Labor Standards Act (FLSA).
FLSA-exempt employees (e.g., administrative and professional workers) are not covered by this law.

WHEN: Assuming an employer is covered, they must provide reasonabie unpaid break time for an employee to
express breast milk. Breaks do not need to be paid unless they are concurrent with paid breaks.

: An employer must provide a clean, private space, other than a bathroom, where workers can pump milk
without interruption.
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Lactation Accommodations

the work and family legal center

If you are not covered under federal law, many states have their own break time
and space laws that may provide additional protections.

Additionally, many states with pregnant workers fairness laws also specify that

employers must provide reasonable accommodations for lactation-related
needs.
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Unemployment Assistance
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Unemployment Assistance

Depending on the circumstances, you may be entitled to regular
unemployment compensation (with some boosts based on a new federal
law) or pandemic unemployment assistance.

The CARES'AGHIcreated three new temporary programs to supplement
current unemployment compensation laws by providing additional time and
funding for beneficiaries of regular Ul and creating a pandemic
unemployment assistance program for workers not eligible for regular Ul.

For more information visit; https://www.abetterbalance.org/covid19/
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More Progress is Needed to Support Pregnant

Workers.

STATES that have stronger protections for pregnant workers who need

workplace accommodations regardless of whether or not they have a disability.
Virginia's passed as recently as April 11, 2020.

BUT WE STILL NEED A FEDERAL LAW. WE NEED THE




GET HELP
VISIT our Pregnancy + COVID-19 FAQs:

CALL our free, confidential legal helpline:

Follow us on social media for updated info:

TWittefT @ABetterBalance  [fiStagiam: @a_better_balance [FAGEDOOK: A Better Balance
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Thank you to our partners.

United States Breastfeeding
COMMITTEE




QUESTIONS?



